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Dear Clerk Buttrick:

Enclosed please find our Request for Reconsideration on Court Order Dated 3-July-2018
in the above-captioned matter.

If you have any questions, please contact me. Thank you.

GRP/mab
Enclosure

cc: James A. O'Shaughnessy, Esq.
Demetrio Aspiras, III, Esq.

'JUL 12 2018



HILLSBOROUGH COUNTY SUPERIOR COURT
SOUTHERN DISTRICT

Eliza Lecours
v.

Andrew Mason and
Hollis Brookline Cooperative School District

Case No. 226-2018-CV-00176

REQUEST FOR RECONSIDERATION ON COURT ORDER DATED 3-JULY-2018

NOW COMES the Plaintiff, Eliza LeCours, by and through her attorneys, Prunier & Prolman,
P.A. with the following reasons for reconsideration:

1. On March 15, 2018, the school district convened its Annual Meeting. During this time, the
Moderator discussed the voting process including instructions for marking the ballot: "Circle 'Yes'
or 'No'. Do not tear the ballot." The Moderator warned that spoiled ballots will not be counted.
The Court Order suggests that these instructions were sufficient.

YES

I

I
•

NO

2. Attendance at a school district meeting is not required nor is it a prerequisite to being entitled to
vote. Therefore, to rely on the fact that providing verbal instructions for marking a ballot during a
meeting were singularly adequate severely disenfranchises the voters who arrived after the meeting
to exercise their right to vote.

3. There were no instructions printed on the ballot. A dotted line is a universal symbol for
perforation/tearing. Consequently, the majority of 'spoiled' ballots were torn along the dotted line.

4. There is a history of tearing a ballot. For years, in many Hollis Brookline elections, identical ballots
have been used and voters were instructed to tear the ballots along the dotted line, placing either the
"YES" half or the "NO" half in the ballot box to cast their vote.

5. Relying purely on verbal instructions puts the hearing-impaired at an unforgiving, discriminatory
disadvantage.

ARGUMENT

For these reasons, the Plaintiff strongly believes that the Moderator's verbal instructions should
not be considered a reasonable justification for discarding the spoiled (aka improperly marked) ballots.
The Plaintiff wishes to remind the Court that the Moderator's appointed counters were unanimous in their
ability to determine voter intent on eight of the ten ballots.
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As sighted in the Court Order, the Moderator of a school district meeting has "all of the power
and duties of a Moderator at a town meeting. The Moderator is statutorily obligated to preside in the town
meetings, regulate the business thereof, decide questions of order, and make a public declaration of every
vote passed and may prescribe rules of proceeding; but such rules may be altered by the town".

The Plaintiff agrees with this with the caveat that the Moderator has this power within the
guidelines of New Hampshire law. The Moderator cannot make rules that ignore or are contrary to New
Hampshire law. Both 'the Meeting' and the Moderator are categorically not above the law.

Evidence 1, a lengthy email exchange originated by the Hollis Brookline Cooperative School
District's attorney, O'Shaughnessy and Orville Fitch (Elections Legal Counsel, Assistant Secretary of
State) clearly illustrates an acknowledgement that New Hampshire's election laws mandate voter intent.
O'Shaughnessy forwards this email thread to the Moderator and adds: "See below regarding the voter
intent standard for conducting counts and recounts of ballots. I agree with this analysis and will provide
this interpretation tonight at the meeting".

The Moderator's warning and ultimate decision to exclude spoiled ballots because verbal
instructions had been provided violated RSA 659:64:

"The intent of the voter for each protested ballot is determined by a majority vote of the members
of the board of recount. RSA 659:64. If the majority of the board of recount determines that a ballot
should be counted as a vote for a particular candidate, that vote, even if the ballot is further protested,
must be added to that candidate's total votes."

"WHAT CONSTITUTES A LEGAL VOTE: The overriding consideration of how to count a ballot
is the voter's intention. Determining the intention of a voter ultimately requires a common sense
judgment by the election officials. Remember: the whole thrust of our election laws and their application
is to enfranchise as many citizens as possible and to count their votes whenever possible." RSA 659:64.

In the first recount as requested by numerous voters, the spoiled ballots were included. This was
done in accordance with New Hampshire laws and regulations concerning voter intent:

Opinion of the Justices, 1161V.H. 756, 759 (1976) (citations and quotations omitted). "The
cardinal rule for guidance ... in cases of this nature is that if the intent of the voter can be determined with
reasonable certainty from an inspection of the ballot, in light of the generally known conditions attendant
upon the election, effect must be given to that intent".

In re Election of U.S Representative, 653 A.2d 79, 92 (Conn. 1994) ("ballots should, where
reasonably possible, be read to effectuate the expressed intent of the voter, so as not to unreasonably
disenfranchise him or her. '9, At oral argument, counsel for both parties agreed this standard is consistent
with New Hampshire election laws and jurisprudence, and can be applied in this case.

In summary, the principles guiding our inquiry in this case are as follows: (1) we will not void
an election because of mere irregularities or technicalities in the form of a ballot, election or vote; (2)
we strive to enfranchise voters by giving effect to all marks on the ballot; and (3) we strive to avoid
diluting votes by counting as votes marks that were intended to indicate the voter's intent to abstain.

Submitted as Evidence 1, Email thread written by Cooperative School District Attorney James
A. 0' Shaughnessy addressed to Moderator Andrew Mason.
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The Plaintiff wishes to remind the Court that of the 10 spoiled ballots, the Moderator's appointed
counters were unanimous in determining the voter intent on 8 of those ballots.

More importantly, not a single individual questioned voter intent or New Hampshire's election
laws as discussed in depth during the meeting. No one challenged the inclusion of the spoiled ballots or
the participants conducting the recount. There was categorically no heated discussion prior to results of
this first recount being announced.

The "very heated discussion" as mentioned in the Court Order ensued after the Legislative Body
realized that including the spoiled ballots altered the outcome and triggered Article #1 to fail.

At this point, the Legislative Body voted to do a second recount, specifically excluding the
spoiled ballots because 'voters did not follow the directions announced during the meeting'.

While the Moderator makes the rules and can change the rules, it is not within his powers to
override New Hampshire's laws regarding voter intent. Discarding spoiled ballots with an excuse that
people did not follow the rules is not a justification for disregarding voter intent.

New Hampshire laws are not arbitrary. They cannot be selectively adhered to when convenient.
Discarding ballots because people did not follow the verbal instructions is an afront on democracy and an
attack on the Plaintiff's inherent rights guaranteed by the US Constitution, Amendment 15 to vote. This
right does not vary nor is any less commanding because this is a school district vote as compared to a
presidential election.

The Moderator's change in ruling was in fact done to manipulate the outcome. As the submitted
Sequence of Events (submitted with the Objection to Dismiss and reattached here) outlines, the spoiled
ballots were included until it was realized that they changed the outcome. Only then did the Moderator
and the Meeting find cause to exclude them. In fact, this deliberate manipulation with a $1.6M
expenditure in the balance represents an extreme lack of neutrality and disrespect for the law and causes
harm to the tax paying citizen.

"The law requires a voter's intent to be carried out. Failing to closely follow instructions is not a
ground for disenfranchisement in New Hampshire, provided intent can be determined." (Submitted
Evidence 1, Orville Fitch, Elections Legal Counsel in an email to Cooperative School District Attorney
James A. O'Shaughnessy).

The Plaintiff would like to correct the Court in that she was not seeking a recount of the votes by
the Secretary of State. The Plaintiff, as stated in the Objection to Dismiss, dated May 25, 2018, was
requesting that the first recount was valid because it correctly included the spoiled ballots. This was
explained during the June 1 Court appearance.

CONCLUSION 

The Plaintiff respects the fact that, as standard practice, the Court does not intervene in the
governing of town meetings. The Plaintiff understands that, per the Court Order, the Court rules that it
does not have jurisdiction over this "appeal of a vote". However, the underlying predicate is, those town
meetings will be conducted within the bounds of both state and federal laws.

Without relief from the Court, a town Moderator and the Meeting are empowered to make the
rules irrespective of the laws of the land. Discarding spoiled ballots is a severe infringement on the
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Plaintiff's rights to a fair election. If the Moderator and the Meeting are so entitled and that privilege is
unrestrained by our judicial system, it makes both entities above the law.

The Plaintiff's position is that the second recount was unwarranted and illegal. The Moderator
deliberately excluded spoiled ballots. This action violated New Hampshire's Election Laws concerning
voter intent. The Plaintiff contends that this second recount fell outside of the Moderator's powers to
override New Hampshire's laws.

The Plaintiff feels that the Moderator and consequently Hollis Brookline Cooperative School
District knowingly and willfully violated the law as a means to manipulate the outcome. The Plaintiff
contends that this violation gives the Court jurisdiction to intervene.

WHEREFORE, the Plaintiff requests this Honorable Court:

A. To reconsider its decision;

B. The Plaintiff respectfully requests that the first recount be certified as the official vote. This
recount included the spoiled ballots whose voter intent was unanimously determined by the
Moderator's appointed counters; and

C. For such other and further relief as the Court deems reasonable and just.

Dated: July  (1 , 2018

CERTIFICATION

Respectfully submitted,

Eliza Lecours

By her attorneys,
Prunier & Prolman, P.A.

erald R. Pru er, Esq., NH Bar #2067
20 Trafalgar Square
Nashua, NH 03063
(603) 883-8900
gprunier@prunierlaw.com 

I certify that a copy of this Request for Reconsideration on Court Order Dated 3-July-2018 was

this day mailed to James A. O'Shaughnessy, 1001 Elm Street, Suite 303, Manchester, H 03101

and Demetrio Aspiras, III, 100 International Drive, Suite 340, Portsmouth, NH 03801.

Dated: July  ft  , 2018
Gerald R. Prun er, Esq.
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DATE 

March 15 fl

YES

537 264

"SPOiLED" ARTWLEii

01 10 Passed by li t :

NOTE: The 10 "spoiled' ballots were no' counted in the original vote per Drew Mason's (Moderator) rules.

Corrected Totags 535 266 01 10 Passed by 1 vote

NOTE: On March 22nd, upon re-examination of the ballots during the ft recount, two (2) "NO" ballots were found in the wrong
envelope and counted as "YES" votes. This information was shared with the legislative body by Melinda Willis (Counter).

fiVarch 22

Recount 538 271 09 2 'Fafleti): by 2 votes

NOTE: The four (4) designated Counters were UNANIMOUS in their determination to interpret intent of the voter regarding the

10 "spoiled" ballots per NH RSA 659:64. Therefore, 8 ballots were counted and 2 were deemed as "spoiled" ballots.

rch 21nd

ed Recount 535 266 801 10 passed by 1 vote

NOTE: The majority of the legislative body voted to overrule theft recount as prescribed by the Moderator. This initiated a

.2nci recount, following the original rules from the first meeting, which excluded the 10 "spoiled" ballots which appears to be in

clear violation of NH RSA 659:64.


